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Lawsuits brought by blind or visually impaired persons regarding website accessibility under the

Americans with Disabilities Act (ADA) and similar state statutes in California and New York against

businesses have mushroomed in recent years. In New York alone, more than 2,000 website

accessibility cases were filed in 2021 These lawsuits typically allege that the websites are

inaccessible to persons with visual disabilities because they are not designed to be compatible

with commonly used screen-reading software. And while the dollar amount of damages available

under the ADA for noncompliance is usually relatively small, plaintiffs’ attorneys are entitled to an

award of attorneys’ fees, which could be substantial.

Title III of the ADA prohibits discrimination “on the basis of disability in the full and equal

enjoyment of the goods, services, facilities, privileges, advantages, or accommodations of any

place of public accommodation. . . .” The ADA is commonly associated with physical locations and

the accommodations (such as wheelchair accessibility, reserved parking, and service animals)

necessary to make those locations accessible for people with disabilities. Although physical

locations are virtually always treated as places of public accommodation, the critical issue for a
business facing an ADA lawsuit regarding its website is whether or not the website is a place of
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public accommodation. The Supreme Court has not decided the issue and lower courts are

divided on whether a business’s website counts as a place of public accommodation.

For example, some circuits (including the First Circuit Fourth Circuit and Seventh

Circuit hold that a place of public accommodation (including websites) may be

independent of any connection to a physical space. Other circuits (including the Ninth Circuit

Third Circuit and Sixth Circuit hold that, while places of public

accommodation must be physical places, websites providing goods and services may fall within

the ADA if they have a sufficient connection to such a physical place (such as a store or restaurant).

The Second Circuit itself has not ruled on the issue, but district court opinions within the circuit
have held both that websites themselves are places of public accommodation and the ADA

excludes websites of businesses with no public-facing, physical retail operations from the

definition of public accommodation Finally, the 11th Circuit previously held that websites

were not places of public accommodation under the ADA; however, the court vacated its opinion

after it was issued based upon the dispute becoming moot

In addition to the uncertainty of whether a business website qualifies as a place of public

accommodation, there is uncertainty regarding what standards a website must meet to comply

with the ADA. Unlike physical locations, which have specific and objective standards under

building codes and other regulations to determine whether or not a building complies with the

ADA, there are currently no rules or statutes defining when a website is ADA compliant. Instead,

website accessibility lawsuits typically allege that the website in question does not comply with the

Web Content Accessibility Guidelines (WCAG) 2.1 In March 2022, the U.S. Department of

Justice issued a long-anticipated guidance report on web accessibility under the ADA

Unfortunately for those looking for certainty on the issue, the report simply encourages

businesses to ensure that common barriers to visual access are prevented or removed. It suggests

that businesses consult technical standards such as WCAG or the Section 508 Standard

applicable to the federal government’s own websites for guidance concerning how to ensure

accessibility of website features. And, although the Department of Justice’s Guidance takes the

position as a matter of policy that the ADA applies to websites, the Guidance does not carry the

force of law.

When a company is sued for alleged ADA violations on its website, settlement is usually the most

cost-effective way of resolving the matter. Many cases settle for less than the cost of legal fees that
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a company would pay for simply answering the complaint. However, there are several potential

legal defenses to ADA website claims. If the company is sued in a court following its holdings that

the ADA does not apply to websites or that limits the ADA to websites tied to a company’s physical

locations (often called a brick-and-mortar connection), a company could assert the ADA does not

apply to its website and seek dismissal of the action. Additionally, if the plaintiff fails to adequately

allege “standing” in his complaint, it is subject to dismissal Standing is a constitutional

requirement—if plaintiffs do not have standing, they cannot bring a claim. To demonstrate

standing in an ADA website case, a plaintiff must sufficiently allege an “injury in fact.” That is, a

plaintiff must specifically allege that the plaintiff visited the relevant website intending to make a

purchase—it is not enough that the plaintiff merely browsed the website. In addition, a plaintiff

must plausibly allege a “real and immediate threat of future injury,” meaning that the plaintiff

intends to return to the subject website.

In closing, the uncertainty of the law on this issue means that businesses will continue to face the

risk of website accessibility cases under the ADA and, absent aggressively raising legal defenses

available in some circuits, are subject to paying fair settlements at an early stage in order to avoid
the expense of their own legal fees and the risk that they will be responsible for the potentially

large attorneys’ fees awarded to counsel for plaintiffs. And because there are no fixed standards

similar to building codes applicable to websites, businesses can never be sure that their website is

compliant with the ADA, even if it meets WCAG standards. Until the Supreme Court or Congress

resolves the issue, this uncertainty will continue.
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